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FINDINGS /{RECOMMENDATIONS

The Complainants, two non-resident  contractors, are
aggriecved by non-issuance of Income Tax refunds amounting to
Rs. Y84 million for assessment years 1096-97 (o 2002-2003 even

after the appellate decisions of the higher judicial fora . It has been

" Date of receipt in FTO Secti
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accepled by the CIT (Appeals). On f{urther appeal, the ITAT
accepled Complainant’s plea and held that JV COImprising on-
resident companies could not be assessed as AOP, and their
assessment was required to be completed on individual net inecome
basis as per provisions of Double Taxation Trealy (DTR} as well as
the agreement clearly showing share of each confractor in
profit/loss. On appeal by the Deptt, the High Court cndorsed the
Tribunal’s order in its detailed judgement dated 14 05-2004
holding that provisions of DTR override the provisions of local law
in case of a non-resident. The Deptt filed appcal before the
Supreme Court which was laler withdrawn. The departmental
decisions for succecding yeurs were also annulled by the ITAT on
the basis of High Court’s decision for assessment years 1996-97
and 1997-98. Iowever, rcfunds on account of deduction of 1ax

were nol issued alfler giving appeal effect, henee this complaint.

4. During the hearingson 10-02-2010, 17-02-2010, 30-03-2010
and 31-03-201G and vide lctters dated 21-04-2010 and 28-04-
2010, the ARs raiscd Lhe following points:

() The unlawful orders passed by the Department and
treating payment of lax as covered under PTR for
assessment years 1996-97 to 2000-2001 were merely
to thwart issuance of refund on accouni of EXCESS

deduction of tax at sonrce

(ii)  The Deptt indulged in prolonged litigation upto High
Court for assessment years 1996-97 and 1997-98
where 1t lost its case and the decision of the ITAT was

upheld.

(it The Deptt then filed appeal belore the Supreme Court,
but later withdrew the appeali. Consequently, the High

Court  judgement  attained finality  and an
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understanding was given lo the Complainants that the

refund due would be promptly issucd.

The Deptt assessed the JV as AOP for ASSCHIMEnN]
years 1998-99 1o 2000-2001 also, but the Tribunal
annulled the orders on the basis of High Court’s

decision for the preceding years.

As the Deptt was bent upon thwarting the issuance of
refunds, an illegal demand amounting to Rs. 619
milliont was created against the Complainants on the
pretext that the non-resident members of JV Being
agents of five forcign banks were its lenders, not
paying lax on intcrest. This order was annulled both
by CIT {Appeals) and ITAT, but to thwart the 1331ance
of refunds, a reference was filed in the Peshawar High
Court. The Peshawar High Court also upheld the
decision of ITAT vide its order dated 16-02-2010 wilh
the observation that “the CIT Appeals and the Tribunal
have rightly annulled the assessment order by

declaring the same as illegal and void abinito”.

For assessment vears 2001-2002 and 20022003
decmed assessiments were made, but credit of refund

was not allowed through rectificarion.

Member Income Tax CBR vide letter No.3(26) Rev
Bud/2001 dated 06-02-2009 directed the Bepit to
issue refund of Rs. 164 million, but instead a penalty
of Rs. 155 million was imposced on the pretext that
returns were not filed by the foreign lenders (panks).
This penalty was also deleted both by CIT {Appeals)
and ITAT, but the Deptt filed reference in the Peshawar

High Court just to prolong litigation, which also stands
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deleted as a consequence of Peshawar High Court’s

decision referred to above.,

To deny the issuance of refund to the Complainants,
the Deptt has made yet another attempt after filing
complaint before FTO, intimating that no refund could
be 1ssued as an amount of Rs. 510 million was duc on
account of sales tax and penalties against Ghazi
Barotha Consortium, although this amount was to be
paid by WAPDA as per General Manager’s letier
No.GM&PD /GBHP/Cont/487 CA/10229 dated 12-07-
2006. Moreover, this demand has since been set aside
by Lahore High Court vide its decision dated 28-04-
2010, |

To [urther aggravate and complicate the issue of
refund, the FBR transferred the jurisdiction of the case
to RTO Abbottabad from where the jurisdicrion was
transferred to LTU Islamabad on 20-08-2009. After 1'%
ycars the Chief Commissioner LTU Islamabad staried
pressing the ARs lo get the case transferred back to
Peshawar. All these attempts are arbitrary  and
oppressive tactics to force the Complainants not to

press for their due refund.

The FBR has also been approached several times
during the last so many years, But no meaningful
action was taken to restore lhe confidence of the
forcign  investors/Complainants {who also had

constructed Tarbela Dam).

The FBR vide letter Ko .3(26) Rev Bud/2001 dated
11-03-2010, directed the Chief Commissioner LT,
Islamabad, to issuc ‘balance refund’ after ‘retaining’

another (then outstanding) Sales Tax demand of
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Rs. 510 million. But without prejudice to our total
claim, no action has been taken for issuance of cven
the smaller part of refund. And in the meanwhile {he
Sales Tax assessment has also been remanded back Lo
the Tribunal by Lahorc High Court on 28-04-2010
with the direction tw decide the case “afresh in
accordance with law after hearing the parties”, and
now mno demand remains pending against Ghazi

Barotha or WAPDA.

The ARs prayed that action be taken against the concerned officials

o1 dccount of gross injustice and mualadministration cognizable

u/s 2(3) of the FTO Ordinance, and the Department be directed to

1ssuc refund with compensation duc to the Complainants without

Turther delay.

o, The DRs controverted the claim of the ARs and contendeod

Llrat:

(i)

Reference had been filed before the Peshawar High
Court against deletion of penalties, and the issue being
subjudice {no decision of the court was claimed to
have been received by the Depil on the dae of
hearing), the jurisdiction of the FTQ to hear the
complaint  was ousted ufs 9{2)(a) of the FTO
Ordinance, 2000,

The complaint was filed by the Mr. Nauman Rafhigue,
AR, and not by the Complainants which could net be
heard u/s 9(1) of the FTQO Ordinance.

Full evidence of payment of tax/challans was not
produced by the Complainants for determining

refunds for various years,
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fiv}  The assessment orders and IT30s for some VEITE Were
not available, and therc were ‘missing links’ in (he

record which needed to be completed.

(v}  Credil of tax deducted had not been given for somc
years as some paymenls pertained to Ghazi Barotha

Consortium and not to two individual companics.

(vi]  Sales lax amounting to Rs. 510 million was
oulstanding against M/s Ghazi Barotha Consortium
as against Complainant’s claim of income tax refund of
Es. 784 million (decision of reference filed by the
Complainants in Lahore High Court had not vet been

received by the Deptt),

The DRs further claimed that duc te odd record and transfer of
Juarisdiction, the case had been delayed, but there was no malafide

or maladministraiion.

6. The AR objecting to the claim of DRs contended that being
Chief Financial Officer and Resident Representative, he was duly
authorized by the two non-resident companies “lo represent rheir
case before any court of law or authority or to appoint any
counsel/lawyer and sign any documents incidental to the exercise
of these powers”. He produced evidence in support of his claim and
contended that the departmental objection in the matter was
legally invalid. The ARs also rcbutted the coniention of the DRs
regarding non-rectification of assessments and non-verification of
payvment of tax. They claimed that the officers of the Department
were themselves monitoring collection of the contractors of (Jhazi
Barotha Consortium at every stage as it was in their interest to
show higher collection of tax for better performance. They asscried

that all the evidence was produced before various circles through
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tax payment vouchers prepared by WAPDA and its detuil was
avatlable with the Deptt’s Federal Treasury Officer, and no further
evidence was required as per provisions of Scction 1642
applicable during the relevant period (before amendment through
Finanece Act 2009). The ARs submitted copies of payment vouchers
issued by WAPDA 1o the credit of Income Tax Deptt and chegues
duly received by the concerned officers, and copics were placed on
record together with print-out verifying the details of REAVIICTI,
They cliimed that non-verification of payvment  and  non-
reclification (allowing credit for payment) was a mere ploy to delay

the 1ssuance of refund to the Complainant.

7. Mr. Ali Akhtar, representing WAPDA, claimed that Sales Tax
demand [(created unlawfully] was the liability of WAPDA as per
terms of Contract Agreement, and this demand has been ser aside
by the Lahore High Court. He contended that even sueh demand
could not be adjusted against the Complainant’s refund. He
cxplained that WAPDA, being a stakeholder in ihe Priject, had
deducted tax @ 3% as por terms of agrecment with non-resident
companics and 2% fax was paid by WAPDA as it had to deduct tas
@ 5%, and thereforc, WAPDA had re-imbursible share of 29 in the
amount. of refund claimed by the Complainants on account of this

deduction.

&. As regard the preliminary objeations raised by DR, the samc
arc not tenable on the ground: (a} orders of penalties being illegal
were annulled by ITAT and Tribunal's decision had beer endorsed
by the Peshawar High Court vide s Judgement dated 16-02-2010;
and [b) the documents produced by Mr. Nauman Rafique empower
hirm  to  represent the non-resideny comtractors to file

appeal/complaint or to engage any eounsel in the malicr,

9. During the hearing, the officers concerned from the RTO

Abbottabad produced Daily Collection Registers which indicated
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that refund had been created by the Deptl after appeal clfects for
various years as claimed by the Complainant. (Copies of tax
payment vouchers issued by WAPDA and received by the Taxation
Olficers together with verificd detail of payment submitted by the
Federal Treasury Officer, DPU Peshawar who also appeared during
the hearing showed that claim of the Complainants was genuine

and justified.)

10, The fact that the FBR also issued direction to the Chiel
Comrnissioner LTU Islamabad vide letter dated 11-03-2010 to
issuc refund amply demonstraies thar Complainant’s claim of
refund was accepted as gentuine, although the FBR docs not
appear 1o have examined record properly to appreciate the fact that
sales tax demand of Rs. 510 million created against (hazi Barotha
Consortium be adjusted against the refund of (he Complainants,
The disputed sales tax demand was actually the Hability of WAPIDA
45 Employer, as per terms of Contract, as also confirmed by
WAPDA's letler, addressed to GR Conrtraciors for filing reference in
the High Court. The Complainants being separate juridical persons
could not be made responsible for any disputed sales tax demand,
Morecover, this demand was also set aside by Lahore High Court on
28-04-2010, and at present no demand is outstanding against the

Complainants.

11. After in-depth examination of record, a dismal pieture of
arbitrary conduct by the departmental funciionaries is evident. The
concerncd tax officials have acted in an oppressive, unreasonable
and unlawful manner. They have not only indulged in prolonged
purposeless littgation, but have also resorted to arbitrary tactics ol
creating illegal demand on the pretexi of different defaults and
penalties which were time and again declared unlawful by the
appellate authorities. Such a behaviour not only tends to shatter

condidence of foreign investors but has also wasted time and
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energy of the Deptt, and unnecessarily created the right of the

taxpayer for compensation on the delayed issuance of refund due.

Findings:

12, The arbitrary, unreasonable,  oppressive,  biased  and
unlawful conduct of \he concerned tax ollicials is established jn

the instani casc.

Recommendations:

12, FBR to direct the Chief Commissioner Lo —

i 1ssue refund/compensation dye as e¢r law within 30
P

days;
(11) lake measures to avoid unnecessary liligation: and

(1) report compliance within 45 days.
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