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FEDERAL TAX OMBUDSMAN SECRETARIAT

Regional Office, Lahore

Complaint No.580/LHR/IT(455)/1176/2011

Dated: 27.10.2011 *
Ms Rifat Naheed

H.No.03 Street No.01

Block-C Government 

Housing Scheme

Renala Khurd

District Okara.




  
         … Complainant

Versus

The Secretary

Revenue Division 

Islamabad                   

                                     …  Respondent

Dealing Officer



:     Muhammad Munir Qureshi
  




   
      Advisor 

Authorized Representative

:     Rana Mushtaq Ahmad, Advocate
Departmental Representative

:     Muhammad Ali, DCIR
FINDINGS/RECOMMENDATIONS


This complaint is against arbitrary resort to the provisions of Section 122(9) read with Sections 122(5) and 111 of the Income Tax Ordinance, 2001 (the Ordinance).

2.
The Complainant, a housewife with no independent sources of income, received a new, 2010 model, Toyota car by her husband, Mian Ghulam Mustafa. The vehicle was got registered in her name on 07.04.2010.

3.
 On 13.05.2011, the Broadening of Tax Base (BTB) Wing in RTO-II, Lahore, served notices under Sections 114(4), 116(1) and 181(2) of the Ordinance, asking the Complainant to file Return of Income for Tax Year 2010, and also Wealth Statement as on 30.06.2010. She was also required to produce motor registration documents of the vehicle. The Complainant filed a reply on 17.06.2011 through Counsel explaining the acquisition of the vehicle along with comprehensive supporting documentation spread over 68 pages including a sworn affidavit executed by Mian Ghulam Mustafa. The Complainant requested that the proceedings started against her be filed. She received no further notice from the BTB. However, on 09.09.2011 the Audit Wing of RTO-II, Lahore, served a notice on her under Section 176 of the Ordinance informing her that she was required to submit Income Tax Return for Tax Year 2010, Wealth Statement as on 30.06.2010 along with Wealth Reconciliation Statement, registration book of the vehicle, a declaration of the sources of investment utilized in the purchase of the vehicle and her bank statement for the year ending 30.06.2010. She was cautioned that if the needful was not done an adverse inference could be drawn against her. The notice was responded to by the Complainant on 21.09.2011 through Counsel, contending that she had already filed the required documents before the BTB Wing of RTO-II, Lahore, on 17.06.2011. She requested that the proceedings started against her by the Audit Wing of RTO-II, Lahore, be filed. 

4.
 The Audit Wing of the RTO, on 04.10.2011, issued a show cause notice under Section 122(9) of the Ordinance to pass an amended order of assessment under Section 122(1) read with Section 122(5) and also to invoke the provisions of Section 111 of the Ordinance in case a satisfactory explanation of sources of investment utilized to purchase the said vehicle was not tendered. The Deptt confronted the Complainant with an income of Rs.1,309,000/- against nil income declared by her in the Return filed for Tax Year 2010.

5.
In view of the perceived negative attitude of the Deptt, the Complainant approached the Hon’ble Federal Tax Ombudsman on 27.10.2011 and sought his intervention in the matter. In addition to her earlier arguments filed with the Deptt., she referred to a judgment of the Appellate Tribunal cited as 2008 PTD 19 (Trib.) in which it was held that a cash gift by a husband to his wife need not be treated as suspect so long as a satisfactory explanation was given how the cash became available to the donor. In view of the exhaustive information submitted to the Deptt covering all aspects of the matter, she prayed that the proceedings initiated against her by the Audit wing of RTO-II, Lahore, be ordered to be dropped and the Show Cause Notice under Section 122(9) dated 04.10.2011 withdrawn.

6.
When confronted, the Deptt filed a reply in which the proposed Departmental action was defended on the ground that the Complainant had not been able to tender a satisfactory explanation regarding her sources of investment and so her acquisition of the vehicle in question was seen as funded through unexplained sources of income. 

7.
Prima facie, Ms Riffat Naheed is dependent on her husband (Mr. Ghulam Mustafa) and has no independent sources of income. Her husband has filed a sworn statement affirming that he had purchased the vehicle in question and then got it registered in his wife’s name. He has also explained the sources of investment involved in the acquisition. A Wealth Statement as on 30.06.2010 and Wealth Reconciliation Statement was also filed. There is no justification to investigate the purchase of the vehicle in the hands of the Complainant as she had nothing to do with its acquisition. She was merely a recipient of the vehicle purchased for her by her husband. 

Findings:

8.
The Complainant apparently has no independent sources of income and is entirely dependent on her husband who is an existing taxpayer, deriving business income. It will make sense to investigate the acquisition of the vehicle in the hands of Mian Ghulam Mustafa, husband of the Complainant, as he admittedly purchased the vehicle out of his own sources and then got it registered in his wife’s name. Arbitrary invocation of the provisions of Section 122(9) read with Sections 122(5) and 111 of the Ordinance in the Complainant’s  case is tantamount to maladministration as it was bereft of statutory sanction. 
Recommendations:

9.
FBR to direct the Commissioner to –

(i) direct that proceedings against the Complainant be abated and the case closed within 15 days; and

(ii)
report compliance within 07 days thereafter.

(Dr. Muhammad Shoaib Suddle)

Federal Tax Ombudsman

Dated: 30-XII-2011 

mmq/fa
 ____________________

*Date of registration in FTO Sectt.

